
COURT OF PROTECTION 

The Court of Protection rules on all matters related to the Mental Capacity Act. It can make judgments 
on healthcare, social care and finances in relation to people who lack mental capacity. Its scope and 
influence has grown considerably since it was created, reflecting the wide scope of the Act itself. Many 
of its judgments are referenced in this book. 

Law and Code of Practice 
The statutory powers of the court are contained in sections 15-18 and 45-49 of the Act. Detailed legal 
guidance on the practical operation of the court is contained in the The Court of Protection Rules 2017. 
The Rules (as they are known) allow for further Practice Directions, to be issued which provide 
information on the court’s procedures, for example the methods available to enforce judgments or 
orders. Practice directions are made by the President of the Court of Protection and approved by the 
Minister of State for Justice and Civil Liberties. The most recent version of the Practice Directions were 
released in December 2017 (www.judiciary.gov.uk/publications/court-of-protection-practice-
directions). In relation to the authority of Practice Directions the Court of Appeal (Director of Legal Aid 
Casework & Ors v Briggs [2017] EWCA Civ 1169) has stated:  

‘Insofar as the Code and the Practice Direction appear to be inconsistent the one with the other, 
it is the Code which must therefore take precedence.’ 

Chapter 8 of the Code of Practice provides further guidance on the Court of Protection. 

Treatment
§ No dispute but the case involves ethical,

experimental or other issues
§ Requiring a high degree of restraint because

the person is resistant
§ Resolving disputes about treatment (often

between families and hospitals)

Mental capacity
A dispute about a person’s capacity 
(health, welfare or financial) could 

be dealt with by the court

Court of 
Protection

Best interests
A dispute about a person’s 

best interests (health, welfare 
or financial) could be dealt 

with by the court

Lasting powers of attorney
Removing them if they are not 

acting in the person’s best interests

Sexual relations 
and marriage
Deciding if a 
person has 

capacity 

Tenancies
§ Authorising tenancies
§ Ending tenancies

Deputies
§ Appointing deputies
§ Removing them if they not acting

in the person’s best interests

Deprivation of liberty
§ Authorising for people aged 18 and over

not in a care home or hospital
§ Authorising for people aged 16 or 17
§ DoLS appeals (section 21A applications)

Home
Deciding where a person 

should live in cases of dispute 
(often between families and 

local authorities)

Finance 
§ Specific orders involving finances,

property, contracts etc, for
example authority to sell a house

§ Making a will for a person lacking
capacity

Contact
Limiting or supervising contact in 

cases of abusive relationships

This is not a substitute for the Act or case law. Nothing in it is intended to be, or should be, relied upon as legal advice. 
It can be photocopied for local use. It can also be downloaded from: www.bookswise.org.uk. 
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