DEPRIVATION OF LIBERTY - THE LEGAL CONTEXT

The objective element
The person is confined in a
particular place for an
extended (not negligible)
period of time. In ECHR case
law, this is often referred to
as the concrete situation.

The subjective element
No consent. Either because
the person has not
consented to, or lacks the
mental capacity to consent
to the restrictions placed on
them.

The state element
The deprivation of liberty is the
responsibility of the state
(NHS, local authority, CCG etc)
either directly (they did it) or
indirectly (they know/ought to
know about it).

Supreme Court judgment: Cheshire West & the Acid Test
Having analysed the restrictions in the care plan using the Guzzardi assessment,
the next question is whether the person is subject to:

‘complete supervision and control and is not free to leave’
Sometimes this is known as the acid test.
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